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STATE OF CALIFORNIA

DEPARTMENT OF INDUSTRIAL RELATIONS

| DECISION ON ADMINTSTRATIVE APPEAL

. - RE: PUBLIC WORKS CASE N’O 2003-~049 -
WILLIAMS STREET WIDENING, CI‘I‘Y OF SAN LEANDRO

T INTRODUCTION AND PR@CEDﬁRAL‘HISTORY

In response to A request from the Clty of San Leandro

(“Clty”) ,on January-ﬁ 2005 :the Dlrector of InQustrlal

Relatlonsf(fbirectdr”)ilssued a precedantlal pubilc works'

coverageﬂ detefminatién _{“Determlnatlon”) in thls. matber '

.flndlng that truck drlvers engaged to haul materlal from a -

- not requlrea to be pald prevalllng wag@s The Determmnaclon_

also,found as a genexal.matter thatrbona fide'oWnér—Operator

‘truckers @mpldyéé 'in “the - exeeutioh“of a publlc works

contract:ij@ entltled to be pald. prevalllng wages when

performihg public work. -
. Lemore Txanspé:tatién,,Ian, dbarRoyai Trucking Compaﬂﬁff‘:A
\ A . . ] L . A':‘ :

(“Royal”), filed an. appeal on March 29, ‘2005. . The

 Engineering  an6~' Ut111ty Cont?actors Asqoc1atlon4 | the

Agsociation of‘Englneerlng\Construetlon'Employers, and the

'Assoc;ated General Contracto*s of Callfornla flled brlefs 1n"

'_E?PQQ:FWAOﬁW;Fh?myaPP?QELMW_ Local 833 of the‘ IntefnatlonaT,

publlc works site to a general use recycllng faC111ty were.'
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Bretherhood of Teamsters and the State Bullding and

Construction Trades Council cf California submitted briefs

in support of the Determination’s conclusion concerning

owner-operator truckers.

Iin addition to Dbriefly disposing various other

a:éumengs made on appeal, this Decision affirms the portion

of the Determination finding that generally off-hanl

trucking from the public works gite does not require the

i

payment of prevailing wages. The Decision, however,

withdraws that portion of the Determination finding that

owner-opéerator truck drivers are eﬂtitled kto prevailing
wages wheﬁ' rerforming work in the execution of a public
works cdﬂtract. The Department wili consider this issue in
the context of a futuré public works coverage request in

which the issue is dispositive to the determination in that

case.

II. ISSUES ON AFPPRAL

This appeal raises two principal issuesg:?

. The appeals also raise the three following additional issues:

(1) Standing. Two parties responding to Roval’s appeal contend
that Royal does not have standing to appeal the Determination beacause it

iz not aggrieved on the basis that the work performed by Roval that was -

the subject of the Determinstiocn was not found to be covered work and
therefore Royal has not suffered any harm. In fact, funds withheld oy
City were released to Contractor after the initial Determination issued.
The Director .will entertain the appeal despite this fact because the
matter is of  gubstantial interest to the regulated community, as
- evidenced by the volume of correspondence received subseguent to the
issuance of the determination and the multiple appeals, regponses and
replies received. o )

w,
&
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road grlndxngs tor Vulcan. Materlals, &L asphait recycler At

4 i e i e i e e o e e

(1) Whetherwggd”under'what circumstances hauling in. -

"reiatipm to a publéc.wo#k‘requiraS‘the‘payment<of
- '"prevailing wagés;,and, |
‘(2) Whether bona fid@l aner—operatcr truckers
- performing public work are xequirédlAto be paid

‘prevai;ing wages .

Fa i E LT Y ERRINE F O B

TIT, RELEVANT FACTS _ o

‘City undertook a’ pubilc works road Wﬂdenlng,projegt_on'

Williams. Street within City. Ag part cof the_ﬂprbjedty‘

-Redgwick'Conétruction ¢§Contractor”)'was,r@quired té grind

off the exiSting.roadWay surfaceh, Royalu,a_subCOntxactbt to

‘Contxactor, 'used owner- operatoz‘ truck drlvers to hauﬁ the

v

froads‘arouné the: Vu?can planu- Clty’s“specifications for

the.Pfoﬁacb;provzde: “Grinding residue/excavated material

from"thé roadway shall become the property cf the Contractor

(2} Timeliness -of Appeal. Responding parties contend that the .
Appeal is untimely as it was filed mere than 30 days after the issuance
of the initiasl detsrmination. Royal, however, was not served with the
determination when it issued and became aware of it some ‘time later.
Because ‘of this and, as discussed above, the extraordinary interest in
anc. the potential impact of the -determination, the Director will

' entertain the appeal.

{(3)  Royal’s Request for a Hearing. California . Code of
Regulations, Title 8, section 146002.5 states “[t]he decision to hold a
hearing is within the Director's” scle discretion. The facts in this

matter are not in dispute. Royal does not challenge the determination’s’’
finding cof  facts, but rather the way .the law was applied to . the

undisputed facts. - Because the issues to- be -decided --are- eggsentially —

legal issues, no hearing is necessary.

-,Vulcan, the grwndzngs were recycled ana used as f¢ll on the‘_'.
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and shall be removed and legally disposed of by the

- Contractor” (Contract Book, § 300-2.1.1).

IV. DISCUSSION

1. Whether and under what circumstances ‘ﬁau_'ting in
relation to a public work reguires -the payment of
prevailing wages. ‘ _ :
Several parties t5 the appeal havg, advancedi the

pésition, late in the appéal‘process, that no hauling work
of anyv kind is covered for purposes of ‘the California
Prevaliling ‘Wage Law (“"CPWL”) and that only .on-site woxrk
should-be covered. under the statutory sﬁhemei; Thege parties
advance éevéral rationales for this argumenﬁ, incliuding that

California should lock to the federal Davis-Bacon Act in

interpreting' the CPWL and that, absent clear legislative

guidance, the Department should not find any hauling work to

be coverad based ‘solely on the holding in 0O.G. Sansome
Caméany v. Depf. of Tiansportation (1976) 55 Cal.App.3d 434,
127 Cai.Rptr.’799_2 | | |
-As discussed in the initia;  éeterminati@m and
implicitly acknowledged‘by Réyal, on~hauling'and intra gite-
héﬁliné héve_been covefed under the CPWL fof decades. See,
People -v. Miles & BSons Trucking Service, Inc. (1968) l257

Cal.app.2d 697, 702, §5 Cal.Rptr. 465; 0.G. Sansone Company

&
5

?  Thess parties analogize this situation to.Citygof'ang Beach,
- v.o - Dgpartment of  Industrial Relations (2005)~ 34 Cal- ‘4"‘“"'942,‘“” 22
Cal.Rptr.4"™ 518, cilaiming that case contreols under the facts here.
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R

v. Depf. of Transpcortation, sqpfa: Public Wbrks Case Nb 99m

<066, Oakley = Union - School - Dlstrlct/RGﬁ’ Constructlon,‘

{December 13, 1999); Pubiic Wbrks Case No. 99-037, Alameda

: Corridér, Project A&A .Ready’ Mix Concrete and .Robertson ‘g

Ready Mlx Concrete, (April 40,.2000);‘ Public Wbrks Case Nbﬂ
00-075, Caltrans Iwﬁ/Redmond’s Concrete and Materiais,

(August 15, 2001) ' | o

These. partles asked that DIR reconSLder all its haullng'
cases and that it eltner ellmlnate all coverage fox hauilngu
work - of whab ever klnd by whqmeve:‘pexforme& orithatiwtf”

'%ACIariﬁy”“'it_ -'cff haul$ng determlnat%ons oecause _the'

.rule. o party has actually challenged the finding of non- -

coverage made in  the Acontext of - thé Determination.

-Mdreovér,"DIR cannpﬁ, in the cbntext of this case, Where’ﬁo
'Coﬁﬁfagé?twéﬁw”foﬁﬁd for the off—haul,"described‘ in ‘the

"Detérminaiion} ‘reassess 1ts historical - p051tlon regaxdlng

on-hauil trucklng' work 'when. that was not an iSSue ‘;n. the
und@rlylng case;‘ ‘Such & dQCLSlon' would 'viciate the

proscr¢ptlon in Tidewater Marine Wéstexn,-Inc, v. Bradshaw

-exceptlons dxscussed in the Deterwmnatlon may “swallow the~*'

{1996) 14 Cal den 557 59 C‘al.Rptr.2d-.a-.186 ,f'-w%be;:ein- the

Callfornla Supreme court found that a state agency could not:

-make generally appllcabiel‘pollcy‘ pronouncements in the

course of enforcing its responsgibilities without fbllowing

\ %,pfgéédﬁresméétmforth,infthé~AdministratiﬁéQProcedure~ActQQQ

25



Here, the underlying case has to do with off-hauling not

hauling in general and there is no occasion'brought forth by

the underlying Determination for DIR Lo reexamine its policy
regarding hauling to public works sites in general.

Tidewater makes c¢lear that such an action is not within the
‘ ’ it
limited circumstances in which public sHgencies may provide
A
X . L
case specific advice to the regulated public.. As noted by
1 :
R ‘E}
the Supreme Court in Tidewater: "
. _ !
Cf course, interpretations that arise in tlilie course of cage-
gpecific adjudication are not regulaticns, though they may
be persuasive as precedents in similar subsequent cases.
Similarly, agencies may provide private parties with
advice letters, which are not subject to the rulemaking
provisions of the APA., Thus, if an agency prepares a policy
manual that 1is no more than a regstatement or summary,
without commentary, of the agency's prior decisions in
gspecific cases and its prior advice letters, the agency is
not. adopting regulations. {(Id. at 571, internal citations
omitcted.) .

Here, the determination and decision on appeal must be

decided on the issues presented and not become a vehicle

for rulemakinq;as‘some parties advocate. A determination

saying that no hauling work is covered without the context

cf a specific case would be at odds with at least modest

judicial precedent and clearly violate the proscription in .

Tidewater agaiﬁst rulemaking ouﬁside the administrativé
process required.of all state agencies. As no party has
challenged the Determination finding the off-hauling work
perférmed by Roval not to be covered work for puxrposes of
the CPWL, the Determination is affirmed as to this iSSUE. 

2y
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‘action in this matter.

B elate‘d':;?% /%f‘ygcjw |

2. Whether bona fide® owner- operator truckers performing

‘““public—work'are requlred “to be paid prevalllng wages .-

In thlS casea, the fmndlng that the off- haullng was not

a public work dlsposed of the Dubllc works coverage request"

in its entirety.e The gortzon of the Determination finding
that owner- operator truckers performing publlc wWork must be
pald prevalllﬂg wages was not necesgary to the d&SpOSlthH

of the underlylng coverage request and is hereby w1thdrawn

The Department will conszder this issue in the context of aﬁ

future publlc woxks coverage request in whlch the issue. is
dlSpOSltlve tc the aeterm1natlon in that caSef

This. de015lon_ censtltutes the flnal administrative

=

“John M. Rea, Acting Director

¥ This discussion assumes that, as a factual matter, the truckers
at issue are bona fide owner-operators. - : o : :
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